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Preliminary Statement 

Defendants-nppellants-cross-appellees Charles E. Mur¬ 
phy, Jr. (“Murphy”), David Tivjor (“Taylor”) and Havens, 
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Wandless, Stitt <!c Tiglie (“Hawns Wandless”) appeal from 
an order of the United States District Court for the South¬ 
ern District of New York, per the Honorable Charles E. 
Stewart, dr., granting plaintitYs-appellees’ motion for a 
preliminary injunction and for the appointment of a re¬ 
ceiver. Judge Stewart’s opinion and his subsequent order 
modifying that opinion are reproduced at pages l)47a and 
P71a, respectively, of tin* joint appendix. Plaintills-appel- 
lees-cross-a]ipellants brought this action for alleged viola¬ 
tions of Section 10(b) of the Securities F,xchange Act of 
1034 115 r.S.C. 7sj(b) | (the “Exchange Act”) and Rule 
10b-5 [17 C.F.R. '”40.101)-51 promulgated thereunder, as 
well as for alleged violations of Section 17(a) of the Seen 
rities Act of 1033 [15 U.S.C. c 77q(a)] (the “Securities 
Act”). In addition, plaintilTs-appellees have stated various 
pendent claims in the nature of common law fraud and 
corporate waste. 

On June 10, 1074. the plaintiffs commenced this action 
and moved by Order to Show Cause for a preliminary in¬ 
junction pursuant to Rule 05 o! the Federal Rules ol Civil 
Procedure and for the appointment of a receiver. On the 
same day the district court entered a temporary restrain¬ 
ing order enjoining and restraining certain of the defen¬ 
dants from exercising any control over the present and 
future assets of IIT, Ycncap Ltd. (“Vencap”), Tntervent, 
Inc. (“Intervent”) and Intercapital, X.Y. (“Tntercapital”). 
The temporary restraining order was modified on June 14, 
1074, to eliminate the defendants Taylor, Murphy, and 
Havens Wandless. 

At the conclusion of evidentiary hearings, the district 
court entered a preliminary injunction enjoining defendants 
Vencap, Int< rvent. Intercapital, and Richard C. Pistell 
(“Pistell”), and those under their control from exercising 
any control over the present and future assets of 111. 
Vencap, Intervent and Intercapital. In addition, the dis¬ 
trict court appointed a receiv »• to take charge of all present 
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and future assets of IIT, Vencap, Intervent and Intercapi¬ 
tal, in the possession and control of Pistell, \ encap, Inter¬ 
vent and Intercapital. 

Xiurphy, Taylor and Havens Wandless bring- this appeal 
pursuant to Title 28, United States Code, Sections 1292(a) 
(1) and 1292(a)(2), as aggrieved parties, in order to con¬ 
test the district court’s determination that it has jurisdic¬ 
tion over the subject matter of this action. 

Statutes Involved 

The following statutes and rules are involved in this 
appeal: 

Section 10(b) of the Exchange Act [15 U.S.C. §78j(b)l 
provides: 

It shall be unlawful for any person, directly or indi¬ 
rectly, by the use of any means or instrumentality of 
interstate commerce or of the mails, or of any facility 
of any national securities exchange— 

(h) To use or employ, in connection with the purchase 
or sale of any security registered on a national securi¬ 
ties exchange or any security not so registered, any 
manipulative or deceptive device or contrivance in con¬ 
travention of such rules and regulations as the Com¬ 
mission may prescribe as necessary or appropriate in 
the public interest or for the protection of investors. 

S.E.C. Rule 101 >-5 promulgated under the Exchange Act 
(17 C.F.R. § 240.10b-.')) provides: 

It shall be unlawful for any person, directly or indi¬ 
rectly, by the use of any means or instrumentality of 
interstate commerce, or of the mails or of any facility 
of any national securities exchange, 
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(a) To employ any device, scheme, or artitice to 
defraud, 

(b) To make any untrue statement of a material fact 
or to omit to state a material fact necessary in order 
to make the statements made, in the light of the circum¬ 
stances under which they were made, not misleading, or 

(c) To engage in any act, practice, or course of busi¬ 
ness which operates or would operate as a fraud or 
deceit upon any person, 

in connection with the purchase or sale ol any security. 

Section 17(a) of the Securities Act 1 lo U.S.O. ^7<q(a)l 
provides: 

It shall be unlawful for any person in the offer or sale 
ef any securities by the use of any means or instru¬ 
ments of transportation or communication in inter¬ 
state commerce or by the use of the mails, directly or 
indirectly— 

(1) To employ any device, scheme, or artifice to de¬ 
fraud, or 

(2) To obtain money or property by means ol any 
untrue statement of a material fact or any omission 
to state a material fact necessary in order to make the 
statements made, in the light of the circumstances 
under which they were made, not misleading, or 

(.'?) To engage in any transaction, practice, or course 
of business which operates or would operate as a fraud 
or deceit upon the purchaser. 

Section 27 of the Exchange Act flu U.S.C. $78aa| pro¬ 
vides in relevant part: 

The district courts of the United States, * * * shall 
have exclusive jurisdiction of violations of this chap¬ 
ter or the rules and regulations thereunder, and of all 
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suits in equity and actions at law brought to enforce 
any liability or duty created by this chapter or the 
rules and regulations thereunder. Any criminal pro¬ 
ceeding may be brought in the district wherein any act 
or transaction constituting the violation occurred. Any 
suit or action to enforce any liability or duty created 
by this chapter or rules and regulations thereunder, or 
to enjoin any violation of such chapter or rules and 
regulations, may be brought in any such district or in 
the district wherein the defendant is found or is an 
inhabitant or transacts business, and process in such 
cases may ho served in any other district of which the 
defendant is an inhabitant or wherever the defendant 
may be found. * * * 

Section 22(a) of the Securities Act flo U.S.O. §77v(a)| 
provides in relevant part: 

The district courts of the United States, * * * shall 
have jurisdiction of offenses and violations under this 
subchapter and under the rules and regulations pro¬ 
mulgated by the Commission in respect thereto, and, 
concurrent with State and Territorial courts, of all 
suits in equity and actions at law brought to enforce 
any liability or duty created by this subchapter. Any 
such suit or action may be brought in the district 
wherein the defendant is found or is an inhabitant or 
transacts business, or in the district where the offer or 
sale took place, if the defendant participated therein, 
and process in such cases may be served in any other 
district of which the defendant is an inhabitant or 
wherever the defendant may be found. * * * 

Title 28, United States Code, Section 1337 provides: 

The district courts shall have original jurisdiction of 
any civil action or proceeding arising under any Act 
of Congress regulating commerce or protecting trade 
and commerce against restraints and monopolies. 
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Title 28, United States Code, Section 1332 provides in 
relevant part: 

(a) The district courts shall have original jurisdiction 
of all civil actions where the matter in controversy 
exceeds the sum or value of $10,000, exclusive of inter¬ 
est and costs, and is between— 

(1) citizens of different Slates; 

(2) citizens of a State, and foreign states or citizens 
or subjects thereof; and 

(3) citizens of different States and in which foreign 

states or citizens or subjects thereof arc 1 additional 
parties. _ 

* * * V 

(c) For the purposes of this section and section 1441 
of this title, a corporation shall be deemed a citizen 
of any State by which it has been incorporated and of 
the State where it has its principal place of busi¬ 
ness , . . 

(d) The word “States”, as used in this section, includes 
the Territories, the District of Columbia, and the Com¬ 
monwealth of Puerto Rico, . . . 

Title 28, United States Code, Section 1350 provides; 

The district courts shall have original jurisdiction of 
any civil action by an alien for a tort only, committed 
in violation of the law of nations or a treaty of the 
United States. 
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Issues Presented For Review 

1. Whether a United States Court has subject matter 
jurisdiction under the Securities Exchange Act of 1934 and 
the Securities Act of 1933 over an action arising out of a 
purchase, negotiated and closed outside of the United 
States, by a Luxembourg investment trust of shares in a 
Bahamian corporation, neither of whose shares are traded 
in the United States. 

2. Whether, assuming that subject matter jurisdiction 
pursuant to the Securities Exchange Act of 1934 and the 
Securities Act of 1933 does not exist, the district court 
has jurisdiction over plaintiffs’ non-Federal claims. 

Statement of the Case 


The Parlies 

Plaintiff, TIT, is an international investment trust organ¬ 
ized under the laws of the Grand Duchy of Luxembourg, 
with an office and place of business in Luxembourg. It is 
an open-end mutual-fund, having no office or place of busi¬ 
ness in the United States. Plaintiff liquidators are citizens 
of Luxembourg, who represent that they have been au¬ 
thorized by the District Court of Luxembourg to collect 
NT’s assets and prosecute NT’s claims (A 9a, 196a, 286a- 
87a).* 

* References in the form “A.a” are to the joint appendix. 

which is comprised chiefly of the evidence submitted by plaintiffs 
during the hearings on the preliminary injunction application in 
the court below. In those hearings, plaintiffs not only presented 
live testimony, but submitted as exhibits transcripts of defendant 
Pistell’s testimony in other proceedings, which included his exam¬ 
ination by the SEC' pursuant to subpoena in Matter of Interna¬ 
tional Controls Corporation on November 1, 1972 (A 3877a-3958a); 
his testimony as a government witness during the preliminary in¬ 
junction hearing in S.E.C. v. Vcsco on April 12, 13, 16, 17 and 
18, 1973 (A 1279a-1588a); an l his post-hearing deposition in 
S.E.C. v. Vrsco on May 6 and 7, 1974 (A 1660a-1868a). 






Defendant Vencap, which was formed in .June 1971’, is 
a corporation organized and existing under the laws of the 
Commonwealth of the Bahama Islands with an office and 
principal place of business in Nassau, Bahamas. It has 
neither an office nor a place of business in the United 
States.* With the exception of qualifying shares, all of 
the ordinary shares of Vencap are owned equally by de¬ 
fendant Pistell, a United States citizen who is chairman ot 
Vencap’s Board of Directors as well as its President and 
Treasurer, and defendant Walter Blackman (“Black¬ 
man”),** a citizen and resident of the Bahamas who is a 
member of the Vencap Board of Directors and also serves 
as its Executive Vice President. All of the preference 
shares of Vencap are owned by I UP (A 9a-10a, b49a-50a, 
bb2a-b3a, 603a-0ba, r»7(ia, 702n-03a, 789a, 1189a-90a, 1197a- 
224a, 1228a-40a, 1688a-89a, l(»91a, 1700a). 

Defendant Intercapital, which was incorporated in De¬ 
cember 1972, is a corporation organized and existing under 
the laws of the Netherlands Antilles with an office and prin¬ 
cipal place of business in the Bahamas. It has no office or 
place of business in the United States. Tntercapital was 
formed as a not-for-profit financing vehicle to enable Yen 


* During I’istell's examination as a government witness in S.h'.C. 
v. Vcsco, lie testified that, while in New York, there was an office 
set aside for him at the la* offices of Havens Wandless at DO Park 
Avenue (A 1662a-63a'. Plaintiffs submitted the transcript of this 
testimony as an exhibit oi the hearing below. See footnote, supra 
p. 7. From this cold record, the trial ju'dge concluded that 
since Pistell testified that 00 Park Avenue was his office, it was 
therefore effectively the office of Vencap, Intervent and Inter¬ 
capital (A 050a). in the hearing below. Pistell denied that Vencap 
had au office at the Havens Wandless offiee, and plaintiffs’ counsel 
chose not to cross-examine him concerning any previous testimony 
on this subject (A 780a; see also A 538a, 671a-72a, 1670a). 

** Blackman did not become either a shareholder or an officer 
of Vencap until May ‘21. 1073, more than seven months after the 
TIT investment in Vencap upon which this action is based (A 
I252a-53a, 1268a). Blackman has not. appeared in this action 
and it is not clear when, or whether, service of process was prop¬ 
erly made upon him. 


cap to make loans qualifying for favorable treatment under 
the tax treaty between the United States and the Nether¬ 
lands. and is owned in equal shares by Pistell and Black¬ 
man (A 10a, bl(Ja-20a, bbba, (i72a, 1713a-1(>a). 

Defendant lntervent, a wholly-owned subsidiary of Yen- 
cap, was incorporated in November 1973, more than a 
year after the formation of Vencap. It is a Delaware hold¬ 
ing company which was formed to invest in oil and gas 
producing properties. Intervent has an office and principal 
place of business in the Bahamas. Although it has a regis¬ 
tered office in Midland, Texas, it has no other office or 
place of business within the United States (A 10a, b21a- 
24a, bb7a, 624a-26a, (i72a, 171 (ia- 17a, 2105a-07a). 

Defendants Murphy and Taylor are members of the Bar 
of the State of New York, and partners in the defendant 
Havens Wandless, which is a New York City law firm 
with offices at 99 Park Avenue. Both were attorneys-in- 
fact for Pistell. Murphy initially was a director and Secre¬ 
tary of Vencap and Taylor an Assistant Secretary of Ven¬ 
cap. In addition, Taylor was the sole incorporator and 
Secretary of lntervent (A b(!8a-(59n, (590a, 11 '■ffia, 1700a-02a, 
210ba, 3990a-91 a).* 

All of the other defendants, namely, Robert L. Vcsco 
(“Vcsco”), Norman LeBlane (“LeBlane”). Milton F. Meiss¬ 
ner (“Meissner”), and Stanley Graze (“Graze”) were 
officers and directors in the corporate complex of TTT’s 

* With^respect to the underlying transactions. Murphy, Taylor 
and Havens Wandless acted in their professional eapneitv as at¬ 
torneys for Pistell and the corporate defendants (A 502a-03a. 
513a-15a. 543a, 572a-73a 580a-81a. 500a-600a. 675a. 685a-88n. 
702a-03a, 750a. 1541a-42a, 1701a-02n, 1817a). Indeed, after re¬ 
consideration of all the evidence adduced on this subject, the trial 
judge modified his original opinion, which stated that “Pistell. 
Taylor. Murphy, Vencap. lntervent, Intercapital, and Havens. 
Wandless have engaged in Vt neap's business activities. . .” to 
read: "Pistell. Taylor, Murphy, Vencap. Tntervent. Tntercnpita! 
and Havens, Wandless have en'*ar»cd in activities. . . ” (A 061a. 
072a). (Emphasis added.) „ 
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“parent”, IOS, Ltd., a foreign corporation doing business 
outside the United States. With the exception of LeBlanc, 
they are alleged by plaintiffs to lie United States citizens, 
residing in foreign countries. LeBlanc, who was Executive 
Vice President of IOS, Ltd., is alleged by plaintiffs to be a 
Canadian citizen who resides in Costa Rica. Meissner was 
President of ITT Management Company, which acted as 
management company for 11T, as well as President of IOS, 
Ltd. Graze, a former professor of economics, was Pres¬ 
ident of IOS Management Services, Limited (Bahamas) 
and International Capital Investments (Sterling) Ltd., Lon¬ 
don, England, which advised various r OS mutual funds; 
at one time he apparently acted as a consultant to and 
portfolio manager for Fund of Funds l imited (“FOF”), 
and Venture Fund (International) N.V. (“Venture Fund”), 
which were also in the IOS family, and/or IIT. No evi¬ 
dence with respect to the citizenship, residence or capacity 
in which these named defendants acted (other than with 
respect to Graze’s capacity) was adduced in the court below. 
None of these defendants has appeared in this action and 
all are presently in default (A lOa-lla, 196a-97a, 199a-201a. 
096a-97a, 1054a).* 

The Complaint 

The complaint, alleges that defendants Pistell, Vesco, 
Meissner, Graze and LeBlanc conspired to defraud IIT 
and its shareholders of substantial sums of money for their 
personal benefit and use; that they caused the sale of all or 
most of IIT’s readily marketable securities in United 
States securities markets**; that $3,000,000 of the proceeds 
of these sales were invested in Vencap, a company formed 

* Murphy, Taylor and Havens Wandless had no contact with 
Vesco, LeBlanc, Meissner and Graze in connection with the trans¬ 
actions which are the subject of this law suit (A 513a-15a, 672a-73a, 
<i88a). 

** IIT’s securities and other assets in various European locations 
exceeded $200,000,000 or $300,000,000 at that, period of time (A 
460a-61a). 
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by defendant Pistell, in exchange for nonvoting preference 
stock and warrants of Vencap; that the investment in Ven¬ 
cap was a sham; that in connection with the investment, 
a three-page memorandum which contained material mis¬ 
statements of fact and omitted to state material facts neces¬ 
sary to make the statements made not misleading, was de¬ 
livered to II I ; and that the memorandum was not prepared 
for use in connection with the private placement of secur¬ 
ities, but rather to provide cover in furtherance of the 
scheme. 

The complaint contains twelve causes of action. The first 
and second causes of action claim that all defendants “singly 
and in concert” committed violations of Section 17(a) of 
the Securities Act and the second claims violations of Sec¬ 
tion 10(b) of the Exchange Act and Rule 10b-5 promulgated 
thereunder. The ninth cause of action alleges that defen¬ 
dants Murphy, Taylor and Havens Wandless aided and 
abetted in the securities law violations and other claims. 
The remaining causes of action are pendent state claims 
alleging variously violation of Section 352-c of the General 
Business Law of the State of New York, conversion, com¬ 
mon law fraud, corporate waste, breach of fiduciary obli¬ 
gations, failure to segregate IIT’s funds and failure to 
disclose the alleged violations of law. Defendants Murphy, 

I aylor and Havens \\ andless are specifically excepted from 
the third, fourth and fifth causes of action, but are included 
in the remaining causes of action in the complaint; and the 
eighth, ninth and eleventh pertain only to these defendants. 
In addition, the complaint seeks punitive damages in the 
sum of $10,000,('00. 

The Fact» 

Some time in early 1972, Pistell met Graze in Nassau, 
Bahamas, in connection with a transaction unrelated to 
the present action. Over a period of weeks, in meetings 
conducted outside of the United States, they discussed the 
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philosophy of money markets, the perils of the stock market 
and particularly whether international monetary parity 
could 1 »<* maintained. During one of Pistell s visits to 
London. England, Graze asked Pistell for his views regard¬ 
ing various investments which had been made in the past 
hv POP. I IT. and or Venture Pund (collectively the 
“Funds”). Graze told Pistell that it was Graze’s intention 
to advise the Punds to obtain a more liquid position in the 
event the Dow Jones average dropped below 1040. Pistell 
suggested that if lie were in Graze’s position, he would 
recommend investment in Japanese 5 cn, Deutschmarks and 
gold because he predicted (correctly as it turned out) that 
there would he further currency devaluations and a result¬ 
ing increase in the world price for gold (A (iOOa DSa, 701a. 
Tulin, ldOoa-OSa. 1821a-23a, 3889a, 3894a -95a)/ 

Thereafter, in early 1972, Pistell, who has extensive ex¬ 
perience in locating and financing new ventures, decided to 
form a venture capital company in the Bahamas. Pistell 
met with various individuals in order to promote his con¬ 
cept: and one such individual with whom he discussed his 
plan, was Graze (A 004a 90a. 708a, i:?04a-00a, 1448n-57n, 
1817a-18a). 

In June 1972. Pistell contacted Murphy, who had repro 
sented Pistell i-i various legal matters for a number of 
years, to discuss his plans for the formation of the pro¬ 
posed venture capital company. Murphy, who maintains a 
residence in Nassau, Bahamas, and \\n there* at the time, 
agreed to contact Carson, Lawson & Co. (“Carson Law- 
son”), a Bahamian law firm, regarding the incorporation 
of the proposed company (A (>f>(ia-()7a). Carson Lawson 
formed Vencap on June 30, 1972, in accordance with Pis- 
tell’s instructions. At tin* time of Veneap’s incorporation, 
only ordinary shares of stock were authorized by Vencap’s 


Freni April 1972 through October 1972. 11T laid net sales oi 
$121,703.019 in Baited States s-eurities (A 953a. 4046a-103a). 


o 
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Memorandum of A 
owned o(£ually by 
a French citizen** 


ssociation* ; and all of those shares were 
Pistoll and Count Anionry deRieneourt, 
(A 552a, (!75a-7(ia, 1l!>4a, 123Ga, 1275a, 


13(57a). 


Subsequent to the incorporation of Vencap, Pistoll met 
with Graze in both the Bahamas and London, England, and 
in tlm course of those meetings told Graze that he and 
deRieneourt had established Vencap. At those same meet¬ 
ings, Graze indicated that one of the Funds he advised 
would be interested in investing in such a corporation. Dur¬ 
ing August 1972, an agreement in principle was reached 
between Pistol] and Graze whereby it was agreed that one 
of the Funds would invest $3,000,000 in Vencap in the form 
of newly-authorized preference shares. Thereafter, Pistell 
caused a three-page memorandum to be prepared memorial¬ 
izing his discussions with ITT as to the formation of Ven¬ 
cap, its objectives and the initial transaction in which it 
was interested. The memorandum was prepared and typed 
in Nassau, Bahamas, and was delivered by hand to the 
attorneys for 1IT in the Bahamas*** (A 75a-77a, 667a-68a, 
G74a-75a, G78n-80a, fi98a-99a). 


The memorandum of association of a Bahamian company is 
equivalent to the articles of incorporation of an American company 
(A 1229a-39a). 

** On May 21, 1973, Blackman became the owner of deRien- 
court's shares (A 1252a. 1268a, 1548a-49a, 1637a). 

*** In prior testimony in 8.E.C. v. Vesco, Pistell testified that he 
requested Murphy or Taylor to prepare the three-page memoran¬ 
dum, thal it was probably prepared by Murphy and that he 
thought it was mailed to Graze by bis attorneys (A 1350a-51a, 
1353a. 1814a-17a). In the bearing below, Murphy testified that he 
did not prepare the three-page memorandum and that it was not 
mailed to Graze by Havens Wandless (A 680a-85a). Taylor also 
testified that he had nothing to do with the preparation of the 
three-page ..../norandum and Pistell agreed that the memorandum 
was prepared in Nassau by Bahamian counsel, Carson Lawson 
(A 504a-05a, 6!)!)a-7()0a). The court below found only that the 
memorandum had been prepared at Pistell’s instructions (A 953a- 
54a). 
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The specific terms ami conditions of the Vencap prefer 
ence shares, which were prepared jointly in Nassau, Baha¬ 
mas, bv Bahamian counsel and A\ illkio, Farr & Gallagher 
(“Willkie Farr”), a New York City law firm representing 
lIT, were adopted by the Vencap Board in Nassau on 
August 29, 1 ( A iV04a-0f)a. '>31a-32a, ">99n-<in0a, fi(i7a-G8a). 

On August 31, 1 at an extraordinary general meeting, 
the Vencap .shareholders authorized the issuance of 30,000 
preference shares (A l(>02a-04a). 

During September 1072, Willkie 1* arr prepared an agiee 
ment setting ,orth the terms <d 111 s investment in \ cucap 
and presented it t<> Carson l.aw-on and Havens W’andless 
for review (A oOla, aOda-Oou, tiOOa, Otila ti2a,T.sr»-S!)a, lfi0.'>a 
Otlii, 39(i.V. Ttia, 41.V*a), The agreement provides that the 
pit ferenee shares have no vote, are entitled to a >-i\ percent 
iionctimiilative dividend (which has pnoritx over dividends 
to ordinal) shareholders) wl n and a> declared, are to 
share in one-third <d the tie* earnim.’- •>! \ eie ap when md 
as declared, an«l are redeemable at p .11 pi" 1 • 1 ■■ ‘ ’ 

thi* portion of the year of redemption i \ Ion a • i‘ , n 

The agreement between li l and \ ene.ip wa~ • i 
September 29, 1072, in N.i--.m. Baham.i M-v-m-r •" 
behalf of 11T and b\ l'istell on behalf of \ . m .ip A 
09a, 531a-32n, 1 Cl Via OTm). On October (i, 1972. tin at <ne > 
for Vencap and IIT met in Nassau for the closing, as pro 


* Contrary to plaintiffs' contentions in the court below, tin* 
terms and conditions of the preference stock and tlie agreement 
between IIT and Vencap were not negotiated by Havens Wand 
less or any of its partners; and the only 1'nited States contact in 
this regard was an exchange of drafts of the IIT Vencap agree¬ 
ment between Havens Wandless and Willkie Farr in New York 
(A SOla <)<ia. :>13a-14a. ."43a, 5ft!)n-fi03u. (iSoa-SSa, l(>0"n-llo, 
]82(ia-27a, 3!Nioa-7(ia. Hooa). Indeed, at the insistence of ! IT's 
attorneys, Willkie Farr, who informed Taylor that UT was^ pre¬ 
cluded from engaging in business activities in the 1 nited States 
by a 10(17 SKC consent decri <. all material aspects of the trans¬ 
actions leading up to the IIT investment in Vencap were con¬ 
ducted outside the United States (A 504a-05a). 





15 


vided by the September 29 agreement, but were advised 
that tlie IIT funds necessary for the closing had not 
yet boon received by the Bahamas Commonwealth Bank 
(“BCB”). The closin'!: eventually took place on October 
!*, 1972, in the Bahamas. Although neither Vencap, Pistell 
nor Vencap’s counsel knew the source of the IIT funds used 
to purchase the Vencap preference shares, the funds ap¬ 
parently came directly from cash balances maintained by 
IIT in Luxembourg by Overseas Development Bank Luxem 
bou rg, the cash custodian for IIT* (A 450a, 459a, 401a 02a, 
407a- 72a, 470a-77a, 509a-12a, 1022a, 410Sa, 4227a). 

Within a few days after the dosing, tlie $2,000,000 Yon 
cap received from IIT for the preference shares was trails 
ferrod b\ Vencap from BOB to the Chase Manhattan Bank 
London (“Ohrso”). The funds were transferred to Chase 
• ;i■ i• i 'h i -r ottered a Eurodollar interest rate which was 
'■ ■' n '!n !•.*t.■ otTered by BCB (A 528a 29a). 

1 h- I//«:. »/ \im /(iurtmiim anil ^linreprearntations 

i 1 ■ i are based upon al- 
" • 'hrei> paire memorandum. 
1-1 i- Liii* i 1 • •nteiid that the three page memorandum 

i I' mt! ii : the pref rence shareholders’ 

right* in ' "ii ,i'.' , ' c tIt hough a copv of the Yenenp 

reenlutiou which t f ti. > i at ,if those riglits was 
annexed to the three pm*. tnem • ■ n l nd the SeiitemlH*!' 
29. 1972 agreement -tgned la li t v im*#> ) «t , , \ 

tent of I'isteir* cmi ipenuntion and reunhiu tH' <nin*i*e* 
that Vencap planned t im «i ,>■ > ■ , „ 

Bahamian carrier): that l'~t.!| •» 


* Plaintiffs contend, and the district nut 
$4,000,000 used to purchase the Vencap pr • rei i 

from tin? sale of !ITs United States securities h\ A 
National Bank & Trust Company (“ANBT" of Montclair d 
Morristown, New Jersey, which held those securities , 
custodian for Montreal Trust Company, Montreal, Canada, a 
securities custodian for TIT (A 117a, 457a, 473a-74a i 
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through Vencap and Intereapital: that \encap would in¬ 
vest in I'nited States securities: and that Pistell was sub¬ 
ject to Federal tax liens, was in default on a hank loan and 
was in arrears in alimony payments. 

Plaintiffs also assert that the threepage memorandum 
contained material misrepresentations with respect to the 
purpose for which \ encap was organized: the nature of 
Veneap’s management: the persons to whom \ encap shares 
would he offered: and a proposed Vencap investment in a 
leading Caribbean air carrier, as well as other proposed 
Vencap investments. 

While defendants contend that each of the alleged omis¬ 
sions and misrepresentations was either disclosed to IT I 
prior to the time it invested in Vencap or was not material, 
those issues are not squarely before the Court. I he issue 
here is the presence or absence ot subject matter jurisdic¬ 
tion: and, as this brief will show, the alleged omissions and 
misrepresentations do not provide sufficient contact with 
the United States to sustain a finding of such jurisdiction. 

The Challenged Transactions 

In addition to the alleged non-disclosure^ upon which 
they base their securities law claims, plaintiffs also contend 
that certain Vencap transactions, unrelated to the 11T in¬ 
vestment in Vencap in both time and circumstance, were 
improper. These “challenged transactions”, which include 
loans to Pistell from Intercapital and Intervent, Pistell’s 
use of a finder’s fee which was earned in a transaction 
unrelated to Vencap, salary payments to Blackman and 
Pistell, and certain Vencap investments in Canadian and 
Bahamian corporations, form the basis for plaintiffs’ state 
law claims. 

Whatever relevance these transactions, which defen¬ 
dants maintain were completely proper, might have to the 
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question of whether a preliminary injunction should have 
been granted, they are totally irrelevant to the basic issue 
of whether subject matter jurisdiction under the securities 
laws exists. As the challenged transactions took place long 
after ITT invested in Vencap, they are completely unrelated 
to plaintiffs’ securities law claims, which, of course, con¬ 
cern only I IT’s inducement to purchase the Vencap prefer¬ 
ence shares. In short, the challenged transactions do not 
provide a basis for the securities law claims involved 
herein, and therefore cannot provide a basis for jurisdic¬ 
tion over such claims. This fact was clearly recognized 
by the district court, which did not rely upon any of the 
challenged transactions in finding that subject matter .juris¬ 
diction over this action existed. 

The Decision of the Dislrirl Court 

In determining that it had subject matter jurisdiction, 
the court found that several of the defendants had various 
contacts with the United States (which the district court 
did not connect to the transaction in question); that approx¬ 
imately .tOO United States citizens and residents are fund- 
holders in ITT*: that ITT used a portion of the proceeds 
from the sale of its United States securities, which were 
held at ANBT in New Jersey, to purchase the Vencap pref¬ 
erence shares and that those funds were transferred from 
AXRT to the Bahamas, designated for Vencap.** The court 
further found that AXRT received and kept the certificates 
and warrant for the Vencap preference shares in New 
Jersey, and that a substantial portion of the $3,000,000 re¬ 
ceived by Vencap was thereafter invested in United States 
securities. 


* This finding was based solely on inadmissible evidence which 
was not even before the district court at the time it rendered its 
decision. See discussion, infra at pp. 26-28. 

** There is no basis in the record for this finding. See p. 29. 
Moreover, there was no finding *hat the sale of TIT securities was 
induced bv anv of the defendants. 

\ 
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After setting forth these findings, tin* court hold that 
subject matter jurisdiction pursuant to tin* Federal seen 
ities la.vs was present because defendants, 

I’istell, Taylor, Murphy. Veneap, Ir'ervent, lntercupi- 
tal and Havens, Wandless have engaged in activities, a 
significant portion of which occurred in tin* I nited 
States or which have had a substantial and foreseeable 
impact on United States investors. (A 072a) 

The court also found that it had subject matter jurisdic¬ 
tion pursuant to 28 U.S.C. Section 1337 (a civil action aris¬ 
ing under an Act of Conpress repulatinp commerce or pro 
tectinp trade and commerce against restraints and monop¬ 
olies) and that it hud probable subject matter jurisdiction 
over plaintiffs’ non-securities law claims pursuant to 28 
r.X.U. Section 1332 (diversity of citizenship with an amount 
in controversy exceeding the sum of $10,000, exclusive ot 
interest and costs), 28 U.S.C. Section 1350 (an action bv 
an alien for a tort committed in violation of the law of 
nations or a treaty of the United States) and Section 302 
of the New York Civil Practice Law and Rules, as well as 
under the doctrine of pendent jurisdiction. 
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POINT I 

Tli«> Court Larks* Subject Matter Jurisdiction Over 
Plaintiffs" Federal Securities Law Claims. 

It i> clear that the provisions of the Federal securities 
laws may. under certain circumstances, be applicable to 
transactions in the securities of foreign issuers. Leaseo 
Data Processing Equipment Corporation v. Maxwell, 4(>8 
F. 2d 1326 (2d Cir. 1972). However, it is equally clear that 
those laws cannot reach all such transactions, as domestic 
law may be applied only to conduct which has a significant 
nexus with the United States.* Leaseo Data Processing 
Equipment Corporation v. Maxwell, supra; Schocnbaum v. 
Firstbrook, 405 F. 2d 200 (2d Cir. 1968), rer’d in part on 
other grounds, 405 F. 2d 215 (2d Cir. 1968) (en banc), cert, 
denied sub. now. Manleg v. Schoenbaitm, 895 T T .S. 006 
(1969). 

In Leaseo Data Processing Equipment Corporation v. 
Maxwell, supra, this Court held that substantial fraudulent 
misrepresentations made to American investors in the 
United States, p] 's other United States contacts, constitute 
a sufficient predicate for the exercise of subject matter ju¬ 
risdiction over a transaction involving the purchase of for¬ 
eign securities abroad. Earlier, in Schoenbautn v. First- 

* Subject matter jurisdiction over plaintiffs’ Federal securities 
law claims, if it exists, must be based upon Section 27 of tbe 
Exchange Act and Section 22(at of the Securities Act, which 
grant jurisdiction over violations of those Acts to the district 
courts of the United States. For purposes of tbe extraterritorial 
reach of the Federal securities laws these sections are co-extensive. 
This conclusior is dictated by the similarities in language and 
purpose of tin two sections. See United States v. Clark, 350 F. 
Supp. 131. 133 (S.D.N.Y. 1073); cf. Leaseo Data Processing 
Equipment Corporation v. Maxwell, supra. Indeed, the elements 
of a private action under Section 10(b) of the Exchange Act and 
Section 17(a) of the Securities Act, the two sections under which 
plaintiffs bring their securities law claims, are the same. Lama V. 
Drerel d Co., 470 F 2d 1277. 1280 n.2 (2d Cir 1073) 'en banc). 
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brook. .-< 111 ) 111 . this Court found jurisdiction over an action 
involving fraudulent acts committed outside the United 
States in connection with a transaction in foreign securities, 
because the transaction in question was detrimental to the 
interests of American investors and involved foreign se¬ 
curities registered and listed on an American securities 
exchange. In -o holding, the Sclionibauw Court stated: 

We believe that Congress intended the Kxchange Act 
t< have extraterritorial application in order to protect 
domestic investors who have purchased foreign securi¬ 
ties on American exchanges and to protect the domestic 
securities market from the effects of improper foreign 
transactions in American securities. 40o 1- 2d at 206. 


As the facts herein do not come within either the Srlioen- 
boiim or Lea.sco holdings, which, together, constitute the 
law in this Circuit regarding the extraterritorial applica¬ 
tion of the antifraud provisions of the Federal securities 
laws, jurisdiction over the instant action is clearly lacking. 
The case at bar is surely wide id' the Schoenbaum rule, as 
this action involves a purchase by a foreign entity of 
foreign securities—UT’s purchase of Vencap’s preference 
shares—which are neither registered on an American 
securities exchange nor traded in the United States. 
Neither does this action fall within the Leasco holding 
because if misrepresentations or omissions inducing plain¬ 
tiffs to purchase the Vencap shares were made at all, 
such misrepresentations or omissions must have been 
made in the Bahamas, where the IIT/Vencap transaction 
was negotiated and consummated. Moreover, irrespective 
of the question of where the alleged fraud took place, the 
Leasco rule requires that the defrauded purchaser be an 
American; and here the plaintiff investor is dearly foreign. 

Contrary to tin- implication contained in the district 
court’- opinion, the record clearly indicates that all of 
the documents relating to ITT’s investment in Vencap 
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were in fa ft prepared outside the l nited States. I lie 
three-page memorandum, which plaintiffs contend, and the 
district court found, partially induced 111’ to purchase tin* 
Vencap shares, was prepared and delivered in the Baha¬ 
mas* (A 7f)a-77a, 504a, 674a-75a, 678a-80a, (584a-Boa, 9.)4a, 
961a). The September 29, 1972 agreement, which set out 
the terms and conditions of the I1T purchase, was also 
prepared, executed and delivered to plaintiff lIT only in 
the Bahamas (A 501a, 504a-05a, 507a, 531a-32a, 599a-600a, 
661a-02n, 685a-B9a); and the mere exchange of drafts of 
that agreement in New York by Vencap’s and Ills lawyers 
is an insufficient United States contact upon which to base 
jurisdiction.*‘ Sec Investment Properties International. 
Ltd. v. I.O.S.. Ltd . 11970-71 Transfer Binder] CCH Fed. 
Sec. L. Rep. 1193,011 (S.D.N.Y. 1971), aff'd without opinion 
(unreported 2d Cir. 1971;.*** 

Thus, clearly unable to ground its jurisdictional holding 
upon either fraudulent activity in the United States or a 
transaction in securities traded on American securities 
markets, the district court instead based it determination 
on the following facts which it found jurisdictionallv 
relevant: (a) various United States contacts unrelated 
in time and substance to the allegedly improper transac¬ 
tions, (b) the existence of United States shareholders <>t 

* The court below made no finding as to where the memorandum 
was prepared. See footnote, p. 13 supra. 

** Although the district court found that a significant portion 
of tin* legal work performed by defendants Taylor and Havens 
Wandless w;n done in the Southern District of New York, the 
record is clear that none of this work was in connection with 
the transaction upon which plaintiffs base their securities law 
claims. As already indicated a t page 14, the exchange of drafts 
of the I IT 'Vencap agreement between Havens Wandless and 
Willkie Farr in New York City was the only United States con¬ 
tact with the allegedly wrongful activity. 

U> This Court's unreported affirmance without opinion is noted 
in Investment Properties Internationa}. Ltd. v. I.O.R., Ltd., 450 
F. 2d 705. 700 n. 1 (2d Cir. lf)72). 
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I IT. and (c) the transfer of certain funds used for IIT's 
purchase of the Vencap preference shares from ANBT 
in New Jersey to BUB in the Bahamas. Each of these 
“facts’* is patently insufficient to support a finding of 
subject matter jurisdiction under either the Schornbainn 
or Lvasen rules and. moreover, those denominated “(b)" 
and “(c)" are also completely unsupported by the record. 

In determining the parties’ United States contacts, the 
district court found that defendants Havens Wandless, 
Taylor. Murphy. Pistell, Vencap, fntervcnt and Intercapital 
transact business in New York, New York; that various 
transactions and pieces of mail for Vencap and to a lesser 
extent for Intervent and Intercapital were initiated, di¬ 
rected and consummated from and received at 99 Park 
Avenue, New York. New York: that 99 Park Avenue was 
Pistell’s office and therefore effectively the office of Vencap, 
Intervent and Tntercapital; that Vencap’s financial records 
are maintained in the office of its accountants in Great Neck, 
Long Island: that transactional records of Vencap were 
maintained al 99 Park Avenue; that on November lfi, 1973. 
Pistol! signed an Application Form for a Certificate of 
Authority to do business in the State of Louisiana stating 
that his address was 99 Park Avenue: that Pistol! con¬ 
ducted the business of Vencap in the Southern District of 
New York during the period relevant to this action; and 
that a substantial portion of the $3,000,000 received by 
Vencap was thereafter invested in United States securities' 

(A 959a-fi0n). 

Significantly, in reviewing the defendants’ United States 
contacts, the district court failed to connect those contacts, 
in either time or substance, to tne alleged fraud. The 
court’s failure to engage in such an analysis underscores 
the lack of relevance the district court’s list of American 


* There is not even an allegation that Vencap’s portfolio invest¬ 
ment in United States socurbii was in any way improper, 
actionable or violative of the >, rarities laws 
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eontacts has to the issue of subject n or jurisdiction. Had 
such a review been made, it would have become overwhelm¬ 
ingly apparent that the so-called A; erican contacts were 
completely unrelated to the 1IT purchase of the Vencap 
preference shares. Without such relationship they are ir¬ 
relevant to plaintiffs’ securities law claims and therefore 
equally irrelevant to the issue of subject matter jurisdic¬ 
tion. 

The record is clear that the meetings which led up to 
TIT’s purchase of the Vencap shares were not held in the 
United States nor were the documents relating to that 
transaction prepared in this country (A 501a. o04a-09a, 
i)31a-32a, .,99a-fi00a, 661a-62a, 667a-68a, 674a-7oa, 678a-80a, 

084a-89a, 698a-99a). Tt therefore follows that any busi- ^ 

ness Havens Wandless, Taylor, Murphy, Pistell, Ven- 
eap, Intervent or Intercapital transacted in New York 
(including receiving or sending mail), was completely un¬ 
related to TIT's investment in Vencap. Indeed, the record 
shows that the mail apparently referred to by the court 
below relates to a time period long after IIT purchased the 
Vencap preference shares.* 

The record is devoid of a single shred of evidence, el¬ 
even a bare allegation, that the storing of Veneap’s finan¬ 
cial records at an accountant’s office on Long Island or the 
similar maintenance of other Vencap records at 99 Park 
Avenue induced, or was even contemporaneous with, TTT’s 
investment in Vencap. Nor could either Pistell’s applica 
tion for a Certificate of Authority to do business in Lou¬ 
isiana or Yencap’s investment in securities have any heal¬ 
ing on the IIT Vencap transaction, as both took place well 
after that transaction was consummated. 

Since mere contacts wuh the United States, which are 
unrelated to the transactions upon which the action i> 


* Examples of such' mail appear in plaintiffs' exhibit 14-41 
which commences at p. 2183a <>:' tin* joint appendix. 
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based, are insufficient to sustain subject matter .jurisdic¬ 
tion under the Federal securities laws, the aforemen¬ 
tioned contacts cannot provide a basis for finding subject 
matter jurisdiction over this action. Finch v. Marathon 
Securities Corporation, .‘>1 f> F. Supp. 1345 (S.D.X.Y. 
1070). W ere this not the rule, a potential plaintiff could 
tie ana United States cant net a foreign corporation might 
have to any forciyn purchase of that corporation's securi¬ 
ties and, by some legal alchemy, convert the mere exist¬ 
ence of those facts into a securities law claim with a full¬ 
blown jurisdictional base. Such a result surely defies both 
logic and international law. While presence and activity 
within the Southern district of New York may establish 
a basis for personal jurisdiction, it is in no way relevant 
to the issue of subject matter jurisdiction.' 

To sustain subject matter jurisdiction, the defendants' 
eonduct within the United States must not only be “sig¬ 
nificant", it must also constitute an “essential link" in the 
alleged fraud. Thus, there must be a causal '•omiectiou 
between the l nited States conduct and the damage alleged 
by plaintiffs. 1.casco Data Proccssiny Equipment Cor]), v. 
Maxwell, supra. Incidental acts, or incidental use of an 
instrumentality of interstate commerce, which are not part 
of the essence of the alleged violation, simply cannot pro¬ 
vide a basis for jurisdiction. In short, plaintiffs must show 
at a minimum that the defendants engaged in fraudulent 
acts within the United States which ‘‘significantly whetted" 
NT's interest in acquiring Veneap securities, la asm Data 
Proccssiny Equipment Carp. v. Maxwell, supra at 1335. 


Tin* fact that the district court confused tin* standards rele¬ 
vant to personal .jurisdiction with the standards relevant to sub¬ 
ject matter jurisdiction is highlighted by the district court’s find¬ 
ing that it had probable subject matter jurisdiction pursuant to 
Section 302 of New York Civil Practice Law and Rules (A 060a- 
(ila). Of course, no authority beyond CPLR 302 itself is required 
to sustain the fundamental proposition that it relates only to 
personal jurisdiction. 
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Since such a showing cannot be based upon the district 
court’s general l*st of United States contacts, all ot which 
are unrelated to the alleged fraud, that list is meaningless 
for purposes of subject matter jurisdiction. 

'Die district court itself clearly did not find the fore¬ 
going United States contacts sufficient for jurisdictional 
purposes and relied heavily upon its determination that 
approximately 1100 United States citizens and residents are 
fundholders of ITT. Indeed, during the course of the pro¬ 
ceedings below, the district court indicated that a showing 
of United States fundholders would satisfy it that subject 
matter jurisdiction was present (A 926a). However, the 
mere American citizenship of the purchaser or seller in 
a foreign securities transaction is an insufficient basis 
upon which to predicate subject matter jurisdiction under 
the Federal securities laws. Garner v. Pearson, 374 F. Supp. 
591, 598 (M.D. Fla. 1974). 

On the instant facts, the Garner rule is even more com¬ 
pelling because the Americans in question are not them¬ 
selves the purchasers of the Yencap securities, but rather 
are fundholders in a foreign investment trust which was 
the actual purchaser. Reliance upon the existence <d such 
fundholders as a basis for determining subject matter jur¬ 
isdiction would lead to a result which is beyond reason, 
Congressional intent and the bounds of international la\V. 
If the presence of United States shareholders in a plaintiff 
nr defendant foreign corporation were in itself a sufficient 
predicate for subject matter jurisdiction, the United States 
would find itself subjecting substantially all foreign trans¬ 
actions in the shares of major imbliclti traded foreign 
corporations to the scrutiny of the Federal securities laws.* 


* If the United States were to adopt such a rule, foreign nations 
might seek to impose their regulations upon United States citi¬ 
zens and corporations involved in corresponding transactions that 
are essentially American. See I.nvritzrn v. Larsrn, 345 U.S. 571. 
582 (1953). 
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Tlx* Lcasco Court implicitly recognized this by concluding 
that a publicly held 1 nited States corporation's purchase 
of foreign securities not traded in the I nited States, which 
was fraudulently induced in a foreign country, would not 
result in the type of effect within the United States re¬ 
quired to confer jurisdiction on the Court even though the 
securities of the defrauded American corporation are 
traded on tlie Xew York Stock Kxchange. Leased Data 
Processing Equipment Carp. v. Maxwell, supra at 1334. 
Thus a fortiori, where, as hen*, tin* alleged { nited States 
contact is the mere presence of American fundholders in 
a foreign entitg (not listed or traded in the United States) 
which claims to have been fraudulently induced to purchase 
foreign securities abroad, the United States nexus is too 
slight to confer jurisdiction.' 

K.ven if the existence of 3IMI United States shareholders 
ere determinative of the issue of subject matter jurisdic¬ 
tion, such jurisdiction would not be present because there 
was no competent evidence that II I’ had American share¬ 
holders before the district court. The district court’s de¬ 
termination that such shareholders existed was apparently 
made solely on the basis of the affidavit of Fetor 0. Wood, 
who claims to have been responsible for the maintenance 


Although the Court found subject matter jurisdiction present 
in S.E.r. v. t'nitril Financial (iroup. Inc., 474 F. 2d 334 (Oth Cir. 
1073 i. where only three American investors were ascertained, tin- 
facts in that case are readily distinguishable from those in the 
case at bar. In contrast, with the facts at hand, in I'nitut Finan¬ 
cial (iroup the defendants had engaged in direct sales activities 
with United States citizens and there were very substantial im¬ 
proper activities in the Unit- J States. Additionally, here, the 
purchaser-plaintiff is a foreign entity and if any Americans are 
involved at all. they are merely several of its many shareholders 
who are predominantly foreign: in T'nitul Financial ''roup the 
direct investors were individual American nationals. Moreover, 
it is stated in HT's prospectus dated March 31. 1970, that its 
shares were neither offered for sale nor sold to United States 
citizens or United States residents (A 1021a). 





of tin* records of IIT’s fundholders since 196(5 (A 154a- 
55a). 'I'he Wood affidavit, which was sworn to on July 23, 
1974, twenty days after the date of the district court’s de¬ 
cision, was submitted as a result of the court’s ruling that 
plaintiffs’ oral and documentary evidence failed to prove 
that IIT had any United States shareholders. Among the 
reasons for that failure of proof, which were revealed on 
cross-examination, was the fact that plaintiffs’ witness 
not only lacked personal knowledge of whether TIT had 
United States shareholders, but also lacked personal knowl¬ 
edge of the factual basis and method of preparation of the 
documentary evidence which, according to plaintiffs, indi¬ 
cates the existence of such shareholders. Additionally, 
that documentary evidence, which purports to contain a 
list of American shareholders of ITT, apparently reflects 
ITT shareholders as of 1973, and therefore does not indi¬ 
cate the existence of any such shareholders at the time IIT 
purchased the Yencap preference shares i A 230a-34a). 
Plaintiffs attempted to circumvent this gap in their own 
evidence by a letter to the district court, dated July 2, 
1974, in which plaintiffs’ counsel stated that ITT had United 
States shareholders and that an affidavit to that effect 
would be forthcoming (A 151a-53a).* 

It is beyond dispute that prior to rendering a decision, 
a court must have before it admissible evidence of the facts 
upon which the decision is based. Anything less would 
surely be a denial of the essential fairness we call due 
process. As the district court based its determination of 
subject matter jurisdiction predominantly upon the pres¬ 
ence of American shareholders of IIT—a fact which was 
not even colorahlv in evidence when the court rendered its 
decision—that determination must be reversed. 

In addition, the district court’s reliance upon such post 
hearing “evidence” obviously denied defendants the essen 

• The letter was hand delivered to the district court the day 
before its decision was rendered, and 11 days after a full evi¬ 
dentiary hearing had been completed. 




tial right of cross-examination. Cross-examination of 
Wood, not to mention plaintiffs’ counsel, whose letter was 
the sole evidence of the existence of United States share¬ 
holders before the court at the time it rendered its deci¬ 
sion, might well have led to a determination identical to 
that which resulted from defendants’ cross-examination of 
the original witness through whom plaintiffs sought to 
show the existence of United States shareholders. 

Moreover, even assuming nr<juen<lo that the Wood affi¬ 
davit was timely, the law in this Circuit is clear: an order 
on a preliminary injunction may not issue on the basis of 
affidavits where a hearing is possible and there are dis¬ 
puted issues of fact. Carter Wallaa , Inc. v. Davis-Edtcards 
Pharmacal Cor/,.. 443 F.iM 807 (2d Cir. 1971); Cerruti. 
Inc. v. McCrorn Corp.. 4:58 F.2d 281 (2d Cir. 1971). Here 
(he possibility of a hearing is manifest as such a proceeding 
took place over seven court days and generated 774 pages 
of testimony. Thus, the district court's finding that ap¬ 
proximately 2.00 United States citizens and residents are 
TIT fundholders is a nullity; and no determination of sub¬ 
ject matter jurisdiction, or of anything else, may rest upon 
it.* 

The Court below also found jurisdictionally significant 
its determination that TTT’s United States securities were 
held at AXBT in New Jersey; that AXBT received instruc¬ 
tions to transfer $3,000,000 of the proceeds from the sale 
nf those securities to the BCB account at AXBT in Xew 
Jersey; and that AXBT then caused the $3,000,000 to be 
transferred from the BCB account at AXBT to BCB in 

The Wood affidavit states that as of Dtcnitbtr 31, 1972, long 
after the Vencap transaction had been pntered into. ITT had as 
shareholders 111 United States citizens residing abroad. 67 United 
States citizens residing in the United States, and 159 non-citizen 
United States residents. Even if the Wood affidavit is accepted as 
true, and in evid nee, there is still nothing in the record to indi¬ 
cate that HT had United States shareholders at the time the 
I IT Veneap transaction was entered into. 
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lln- Bahamas designated for Vencap.* While these con¬ 
tacts with a Xew Jersey bank may at first glance seem to 
provide a superficial United States gloss to a clearly 
foreign transaction, they cannot support the district court’s 
exercise of jurisdiction over this action. 

Where TIT originally kept it- United States securities, 
and whether $3,000,000 of the proceed' from the sale of 
those securities was trai sferred to the BUB account at 
AXBT are both totally irrelevant to the question of subject 
matter jurisdiction. There has been no finding that the 
-ale of ITT’s securities was in any way connected with the 
TIT \ encap transaction: and as already demonstrated, 
without such a connection those facts are meaningless, 
under tin- Least o rule, for jurisdictional purposes. 

The district court’s finding that the sd,000.000 IIT used 
to purchase tin- Vencap preference shares was part of the 
proceeds of IIT'« sale of its United States securities is not 
only jurisdictionallv irrelevant but also unsupported by tin- 
record. The only witness plaintiffs called in support of 
that theory, a vice president and trust officer of AXBT, 
testified that he had no knowledge that the TIT funds trans¬ 
ferred to BUB for the Voncap transaction arose from the 
-ale of ITT’s United States securities (A 467a-68a). Indeed, 
a review of the record indicates that the IIT funds used 
for the Vencap transaction apparently came directly from 
cash balances maintained in Luxembourg (A 4.)0a, 4o9a, 
4(>la-62a. 4fi7a-72a, 476a-77a, 509a-12a, 4108a, 4237a). 

However, even if the funds had come from the proceeds 
of the -ale of TIT’> I nited States securities, that fact 


* In addition, the district court found that AXBT received and 
kept the certificates and warrant for the Vencap preference shar*-' 
in New Jersey Of course, this fact has no jurisdictional signifi 
<-ance because it relates to the time period subsequent to the 
IIT Vencap transaction. Clearly plaintiffs' securities law elaitn' 
arc. and must he. based upon an alleged improper inducement to 
purchase the Vencap sharps, a id not on later events. 
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could not sustain jurisdiction because the record • "utuift- 
no indication that the defendants induced IIT to use tho"> 
funds to purchase tin* Vencap preference shares: nor is 
there any indication at all of improper activity in tin 
United States in connection with the alleged transfer of the 
S3,00! 1,000 to tin- Bahamas. Thus, the district court’s “pro¬ 
ceeds theory” will not support jurisdiction under the Leasco 
principle; and the mere removal from the United States 
of a portion of the proceeds of a legitimate securities trans¬ 
action can hardly result in the adverse impact on American 
investors or the American securities market required to 
sustain jurisdiction under the Schoenbaum test. Moreover, 
the defendants surely could not have foreseen that IIT. 
headquartered in Europe, would use funds it held in the 
United States to purchase the Vencap shares. Thus, under 
any accepted test, the alleged transfer of a portion of the 
' proceeds of the sale of IIT’s United States securities can¬ 
not sustain subject matter jurisdiction. 

Since this Court spoke in Leasco and Schoenbaum, other 
courts have interpreted these two watershed cases broadly. 
The Leasco holding has been extended by determining that 
“significant conduct within the territory” which is essen¬ 
tially linked to the alleged fraud i> a sufficient basis for 
subject matter jurisdiction (even though the allegedly 
fraudulent acts took place outside the United States). 
Ranch v. [herd Firestone. Inc.. CCH Fed. Sec. I,. Rep. 
r 04.(S.D.X.Y. 1974): and the Schoenbaum holding has 
been extended by finding “jurisdictional” impact upon 
American investors evm where the securities involved 
are not traded in United States securities markets, sec 
S.F.C. v. United Financial Group , Inc., supra. Although 
the cases promulgating such far-reaching holdings may 
claim to be the progeny of Leasco and Schoenbaum. they 
clearly fail to heed their precursors’ admonitions. For in 
Leasco. this Court stated: 
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\VIh*h no fraud has been practiced ii. tlii- country and 
tlio purchase or salt 1 lias not been madi 1 heir, we would 
Ih hard pressed t" find justification for going beyond 
fii'haruhauvi Ki8 F.2d at 1334 

However, even assuming Uiai / >»■-■ . and Sihonibmnn 
do not chart tin furthest n. >i. t In \: (territorial 

application of the Anon- u i • i 

amply demonstrate I that tie 1 v 

effects in the instant action nr* <i ■ 
to support the jurisdietio? win 

In sum, jurisdiction over this t ■. | 

oral securities laws is lacking; because no man 
sentations or omissions were made in the I 
plaintiffs’ and defendants’ various I'nited s at. 
were completely unrelated to the allegedly fiaudul. 
induced transaction in both time and circumstance, and 
there lias been no showing that the transactions complaim I 
of have had a substantial impact upon American investors 
or the American securities markets. 

POINT II 

The Non-Securities Law Bases Upon Whieh Plain¬ 
tiffs Asset i Subject Matter Jurisdiction Are Also In¬ 
sufficient to Confer Jurisdiction Over This Action, 

In addition to finding - subject matter jurisdiction over 
this action pursuant to Sect’on 27 of the Exchange Act and 
Section 22(a) of the Securities Act, the district court found 
that it had jurisdiction under Section 1337 of the Jmli 
eial Code, 28 U.S.C. § 1337. The court below also noted that 
it had probable jurisdiction pursuant to: Section 1332 of 
the Judicial Code. 28 U.S.C. $1332; Section 1350 of the 
Judicial Code, 28 U.S.C. $1350; Section 302 of the New 
York Civil Practice Law and Rules (the “CPLR”); and 
the doctrine of pendent jurisdiction. Despite the district 





court’s bald conclusion to the contrary, an analysis ot the 
applicable cases and statutes clearly indicates that subject 
matter jurisdiction over tins action may not he predicated 
upon any of the aforementioned bases. 

Section 1X37 of the Judicial (.ode 

Section K’.'tT of ill ■ .Judicial Code provides that tin* dis¬ 
trict courts of the United States shall have original juris- 
dielion over civil actions or proceedings arising under an 
Act of Congress regulating commerce or protecting trade 
and commerce against restraints and monopolies. Section 
1 :;;i7 does not itself create a cause of action, Colorado 
Labor Count'd. AFL-CIO v. American Federation of Labor 
,(■ Congress of Industrial Organizations, 4-SI F.2d 400 
(loth Cir. 107.'1). but rather provides a statutory basis for 
the exercise of jurisdiction over actions concerning the 
validity, construction or enforcement of statutes regulat¬ 
ing interstate or foreign commerce. Adams v. International 
Urollierlioi d of liodcnnabcrs, Iron Ship Jlnilders, Plael, 
smiths. Conors ,f- Helpers. 202 F.2d S35, S30 (10th Cir. 

Although there appears to be no case law- governing 
the application of Section 13U7 to Federal securities law 
claims, this dearth of authority is readily explained. Sec¬ 
tion 1337 is a general .jurisdiction statute, presumably en¬ 
acted by ('ongress to permit recourse to (lie Federal courts 
when rights assured by Federal statu* s which do not con 
tain direct grants of subject matter jurisdiction are vio¬ 
lated. Since both the Exchange Act and the Securities Act 

the only Acts of Congress upon which plaintiffs base 
the instant action -contain jurisdictional provisions, See 
tion i:i.°>7 is irrelevant to a determination of whether juris¬ 
diction over claims brought under those statutes exists. 

It has already been demonstrated that neither Section 
27 of the Exchange Act nor Section 22(a) of the Securities 
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Act provides a basis for the exercise of subject matter 
jurisdiction over this action. .1 fortiori, if there is 710 
jurisdiction pursuant to the securities laws, there can be 
no jurisdiction under Section 1337: 

It is clear that general statutes I"referring: to Section 
1337] do not confer jurisdiction where an applicable 
regulatory statute precludes it. Uniter / Electrical 
Contractors Association v. Ordtnan, 258 F. Supp. 758. 
762-763 (S.D.X.Y. 1965), aff’d, 366 F.2d 776 (2d Fir. 
1966), cert, denied, 385 U.S. 1026 (1967). 

In short, if the securities laws themselves will not sus¬ 
tain subject matter jurisdiction over this action, it would 
be anomalous to find sucli jurisdiction on the basis of 
Section 1337. 

Section 1332 of the Judicial Code 

Section 1332 of the Judicial Code provides that the 
district courts shall have original jurisdiction over civil 
actions in which the amount in controversy exceeds 810,000 
and the action is between: (1) citizens of different states: 
(2) citizens of a state and foreign states or foreign na¬ 
tionals: or (3) citizens of different states and in which 
foreign states 01 foreign nationals are additional parties. 

The instant action clearly does not fall within Section 
1332 because “complete diversity” between plaintiffs and 
defendant- is lacking. The plaintiffs herein are a Luxem¬ 
bourg investment trust and its Luxembourg liquidators, 
while the defendants are a Bahamian corporation (Ven- 
cap), a Netherlands Antilles corporation (Intercapital), 
a United States corporation (Intervent), a Bahamian citi¬ 
zen (Blackman), a Canadian citizen (LeBlanc), American 
citizens (Pistell. Taylor, Murphy, Vesco. Meissner and 
Graze), and an American law firm (Havens 'Wandless). 
The Federal courts have no diversity jurisdiction over 
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an action in which the plaintiffs and any of the defen¬ 
dants are aliens. Leasco Data Processing Equipment Corp. 
v. Maxwell, supra at 1333: Finch v. Marathon Securities 
Corp„ supra at 1340. 

It is well settled that in order to sustain jurisdiction 
of an action based on diversity of citizenship in the 
federal court, each plaintiff must he capable of suing 
each defendant in that court . . . The courts of the 
United States have no jurisdiction of a case in which 
both parties are aliens, . . . ; if both a party plain¬ 
tiff and a party defendant are aliens the district court 
lacks jurisdiction, even though there are other par¬ 
ties in the action, as plaintiffs or defendants, who are 
citizens of the United States. Tsitsinakis v. Simpson . 
Spence <f Young , 00 F. Supp. 578, 570 (S.D.X.Y. 
1050). 

Section 1350 of the Judicial Code 

Section 1350 of the Judicial Code provides the Federal 
district courts with jurisdiction over actions brought hv 
aliens .for torts committed in violation of the law of na¬ 
tions or a treaty of the United States. It is irrelevant 
to the case a bar because plaintiffs’ claims, based upon 
the antifraud provisions of the Federal securities laws, 
the New York General Business Law, conversion, common 
law fraud, corporate waste, breach of fiduciary duty and 
failure to segregate funds, simply do not allege either a 
violation of the law of nations or of a treaty of the 
United States. 

A violation of the law of nations arises only when there 
is 

... a violation by one or more individuals of those 
standards, rules or customs (a) affecting the relation¬ 
ship between states or between an individual and a 
foreign state, and (b) used by those states for their 
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common good and/or in dealings inter sc. Lopes v. 
Rccderei Richard Schroder, 225 F. Supp. 292. 297 
(E.D. Pa. 1963). 


Indeed, the courts have consistently held Section 1350 
to be applicable only to actions which involve the standards 
of conduct “which nations have established to control their 
relationships with one another.” Valanga v. Metropolitan 
Life Insurance Co., 259 F. Snpp. 324, 328 (E.D. Pa. 1966): 
see Dantaskinos v. Soci> to Navigation Interamcricana, S.A.. 
Pan.. 255 F. Supp. 919 (S.D.X.Y. 1966). 

Since plaintiffs have alleged neither a violation of the 
law of nations, nor that the conduct of which they complain 
violated a treaty of the United States, there can be no 
Section 1350 .jurisdiction over this action. 

Section 3U2 of the Mete York Civil Practice 
Line and Rales 

Section 302 of the OPLR provides that certain acts by 
non-domiciliaries, either within the State of New York or 
without the State of Xew York which have an effect within 
it. may give rise to personal jurisdiction. As defendants 
Murphy, Taylor and Havens Wandless have not raised the 
issue of personal jurisdiction, an application of the provi¬ 
sions of CPLR 302 to their conduct is irrelevant to the 
questions at bar. 

Moreover, it is clear that a personal jurisdiction statute 
such as CPLR 302 is procedural rather than substantive 
and does not extend the power of a Federal court beyond its 
normal subject matter jurisdiction. Cf. (lardtier v. United 
States. 246 F. Supp..1014. 1015 (S.D.X.Y. 1965). 

Pendent Jurisdiction 

In order to promote the interests of judicial economy, 
convenience and fairness to litigants, the Federal courts 
may exercise “pendent” jurisdiction over state law claims 





when there are Federal claims before the court and tin- 
relationship between the state and Federal claims is such 
that together they constitute but one case. United Mint 
Worker^ of A merit a v. Gibbs, 38.‘J U.S. 715. 725 (19f>fi). 
However, pendent jurisdiction is not a “free pass” into 
the Federal courts for plaintiffs asserting essentially state 
claims. 

It is settled law that the district courts may not exer¬ 
cise pendent jurisdiction over state claims if subject mat¬ 
ter jurisdiction over the accompanying Federal claims is 
lacking. When Federal claims are dismissed before trial, 
state claims with no independent basis of Federal juris¬ 
diction must also be dismissed. United Mine Workers of 
America v. Gibbs, supra at 72(>; Kavit v. A.L. Stamm tf 
Co.. 491 F.2d 117(>, 1179 (2.1 Cir. 1974). Thus, as plain¬ 
tiffs’ only Federal claims are based on the securities laws, 
and it has already been demonstrated that there is no basis 
for exercising jurisdiction over those claims, plaintiffs’ 
pendent claims must also fall. 






CONCLUSION 


The decision of the district court should ho reversed, and 
thi ( ourt -hould enter an order directing the district 
court to dismiss the complaint herein for lack of subject 
matter jurisdiction. 
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